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1. Introduction
1.1. This Proof of Evidence has been prepared by Melissa Kurihara, Associate Planning
Consultant at Urban Vision Partnership Ltd, a multi disciplinary planning consultancy, based
in Swinton Civic Centre, Chorley Road, Swinton, Salford, M27 5AS.
1.2. I am a chartered member of the Royal Town Planning Institute, and I hold a Masters in
Landscape, Planning and Management from University of Manchester. Prior to joining Urban
Vision I worked in various planning policy teams within local government.
1.3. This evidence is provided on behalf of Chorley Borough Council in relation to the appeal
against the refusal to grant outline planning consent for up to 165 dwellings with associated
open space and landscaping with all matters to be reserved except for site access.
1.4. This evidence which I have prepared and provide for this appeal within this proof is true, and
has been prepared and is given in accordance with the guidance of my professional
institution, the Royal Town Planning Institute. I confirm that the opinions expressed are my
true and professional opinions.
1.5. I address matters of planning policy, 5 year land supply (excluding the establishment of the
requirement) and the planning balance. Mr Ireland covers the matter of establishing the
Council’s OAN and housing requirement and Mr Terry covers the issue of education
contributions.
1.6. This Proof of Evidence not only reinforces the remaining reasons for refusal but also
provides an assessment of the overall planning balance and reaches a conclusion as to the
unacceptability of the proposals. My evidence refers to a number of supporting evidence
documents contained in the Core Documents for the inquiry. In this proof they are referred to
by reference number in the Core Documents List to assist the Inspector’s appreciation of the
case. The case will be discussed at the Public Inquiry due to commence at 10am, 10th
October 2017.
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2. The Site & Surrounding Context
2.1. The appeal site comprises 7.3 ha of open countryside land which is currently used for
agriculture. It is located on the eastern edge of Euxton to the south and east of School Lane.
2.2. To the west of the site is the settlement of Euxton, the neighbouring development is a ribbon
of houses fronting School Lane. To the north the site is bounded by an existing tree line,
beyond which is a housing allocation in the Local Plan. To the south the site is bounded by a
row of mature trees and hedgerows with Valley Park beyond. The east of the site is bounded
by Pear Tree Lane; beyond this the countryside is designated as Green Belt.
Planning History
2.3. There is no relevant planning history on the appeal site.
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3. The Proposed Development
3.1. On 25th May 2016 the application submitted by Gladman Developments Ltd was validated.
The outline application to Chorley Borough Council was for :
“Outline Planning Permission for up to 165 dwellings (30% affordable), planting and
landscaping, informal open space, children’s play area, surface water attention, 2 vehicular
access points from School Lane and associated ancillary works. All matters to be reserved
with the exception of the main site access”
3.2. The application was refused by the Borough Council’s Planning Committee in December
2016 for the following 3 reasons (CD5.2):
1. The proposed development is contrary to Policy BNE3 of the Chorley Local Plan
2012-2026 that allocates the site as Safeguarded Land and paragraph 85 of the
National Planning Policy Framework that provides for the allocation of land between
the urban area and the greenbelt, to meet longer term development needs stretching
well beyond the plan period. Paragraph 85 also makes clear that Planning
Permission for permanent development of safeguarded land should only be granted
following a Local Plan Review. There are no material considerations that would
indicate that permission should be granted. In particular the Council has a five year
supply of deliverable housing sites and neither paragraph 49 or 14 of the Framework
are engaged.

2. Insufficient information has been provided with regard to the design of the proposed
pedestrian improvements/traffic calming on Pear Tree Lane for pedestrian linkage to
the wider built environment (Buckshaw Village/Chorley Town centre). As submitted,
the applicant's Transport Assessment has not demonstrated the site can provide safe
and suitable pedestrian access or connectivity to integrate with the existing built
environment, or measures to encourage sustainable public transport contrary to ;
hence the development is not in line with a number of key DP policies ST1 & BNE1
and paragraphs 7 and 32 of the NPPF including the three dimensions of sustainable
development.

3. The proposed development is contrary to Policy 14 of the Central Lancashire Core
Strategy and Paragraph 14 of the National Planning Policy Framework in that the
proposed development will not provide for the required education contribution to
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provide accessible local services that reflect the community's needs that result
directly from the development.
3.3. Following the issuing of the decision notice the appellant submitted additional information
(amended drawings) and agreed to fund improvements to the public right of way network
with regard to the design of the proposed pedestrian improvements/traffic calming on Pear
Tree Lane and for pedestrian linkage to the wider built environment (Buckshaw
Village/Chorley Town centre). The Highways Statement of Common Ground confirms that
Lancashire County Council is now satisfied that safe and suitable pedestrian access to
integrate with the existing built environment can be demonstrated and that measures to
encourage sustainable public transport can be secured through the proposed conditions.
Subject to these measures being secured through conditions and the section 106 agreement
reason for refusal 2 can be addressed.
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4. Planning Policy

The Development Plan
4.1. Section 38 (6) of the Planning and Compulsory Purchase Act (2004) requires that this
appeal must be determined in accordance with the provisions of the Development Plan
unless material considerations indicate otherwise.
4.2. For the purposes of this appeal the Development Plan compromises the Adopted Central
Lancashire Core Strategy (2012) and the Adopted Chorley Local Plan 2012-2026.
Central Lancashire Core Strategy (CD7.1)
4.3. The Central Lancashire Core Strategy was adopted in July 2012. It is a strategic planning
document that covers the three neighbouring authorities of Chorley, South Ribble and
Preston. The three authorities are a single Housing Market Area (HMA), as confirmed in the
evidence of Mr Ireland.
4.4. Policy 4 of the Plan sets the following minimum requirements for housing development
across the Core Strategy area:
Table 1 Core Strategy Policy 4 housing targets

Preston

507

South Ribble

417

Chorley

417

Under provision to be made

702

up over the Plan period
4.5. These figures are the current adopted housing targets that apply across the HMA. Mr Ireland
considers the derivation of these figures and assesses their relevance in the context of the
emerging OAN (Objectively Assessed Need).
4.6. Policy 7 seeks to ensure sufficient affordable housing and special needs housing is provided
to meet housing needs. It sets a requirement of 30% affordable housing on residential
schemes within urban areas.
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Chorley Local Plan (CD7.2)
4.7. The Chorley Local Plan (Site Allocations and Development Management Policies DPD) was
adopted in 2015. It posts dates the NPPF and is a Framework compliant Plan. It forms the
second limb of the Development Plan for Chorley and sets out the detail of how the Core
Strategy targets and aims will be delivered in Chorley. Euxton is identified within the Plan as
an Urban Local Service Centre.
4.8. Policy V2 establishes the Settlement Areas. Within these areas there is a presumption in
favour of appropriate sustainable development, subject to material planning considerations
and the other policies of the Development Plan. It is within these areas (and the strategic
allocations) that the majority of development is envisaged to take place.
4.9. Policy HS1 identifies the housing allocations that have been made to meet the requirements
of the Core Strategy over the Plan period (5,755). Policy HS1 allocates land for 5,607
dwellings; the remaining units will be delivered from existing commitments and a small
windfall allowance.
4.10. Polices HS4A and HS4B set the open space and playing pitch requirements that new
residential development must achieve.
4.11. Policy BNE3 identifies areas of land safeguarded for future development needs; these
areas can be seen on the policies map. These areas are defined in accordance with para 85
of the NPPF. They have been identified to ensure that the Green Belt boundaries in the
Local Plan are long lasting to meet longer term development needs stretching well beyond
the Plan period. The appeal site is covered by this designation.
4.12. Policy BNE9 biodiversity and nature conservation afford protection to designated sites and
species and sets a number of provision to which new development should adhere. These
provisions include a net gain in biodiversity where possible, and mitigation measures where
necessary.
4.13. Policy BNE10 seeks to avoid tree loss as part of new development and directs that
replacement planting will be required where losses are deemed necessary. The policy also
requires an associated maintenance scheme.
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4.14. Policy HW3 states that proposals to enhance the recreational value of the Valley Parks at
Yarrow Valley, Cuerden and Chapel Brook will be permitted if it can be demonstrated that
they would not detract from the amenity, recreational and wildlife value of the Valley Parks.

Other Material considerations
4.15. The National Planning Policy Framework (NPPF) (CD11.13) is a key material
consideration. At the heart of the NPPF is a presumption in favour of sustainable
development and a desire to support sustainable economic growth. There are three
dimensions to sustainable development set out at paragraph 7 and it is fundamental that
development strikes the correct balance between:


Environmental - the protection of our natural, built and historic environment.



Economic - the contribution to building a strong and competitive economy.



Social - supporting strong, vibrant and healthy communities.

4.16. Paragraph 14 states that the presumption in favour of sustainable development is the
golden thread running through the NPPF. This requires local planning authorities to approve
without delay development proposals that accord with the Development Plan, and where the
Development Plan is absent, silent or out of date to grant permission unless adverse impacts
significantly and demonstrably outweigh the benefits when assessed against the policies in
the NPPF as a whole or specific policies in the NPPF indicate development should be
restricted. Footnote 9 to paragraph 14 sets out examples of the type of policies that may
indicate development should be refused.
4.17. Paragraph 17 of the NPPF sets out 12 core principles. The NPPF core principles set out
the range of issues that planning should consider; the provision of housing is not an overriding principle. The principles seek to proactively drive and support sustainable economic
development to deliver homes whilst also stating that planning should protect Green Belts
and the intrinsic character and beauty of the countryside should be recognised.
4.18. Paragraph 47 sets out the need to boost significantly the supply of housing, in part by
requiring Councils to demonstrate a 5 year supply of housing land against their
requirements. Chorley Council has an excellent track record of housing delivery and has
taken strides to ensure the supply of housing has been boosted within the administrative
area in recent years.
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4.19. Paragraph 49 of the NPPF states that housing applications should be considered in the
context of the presumption in favour of sustainable development. Relevant policies for the
supply of housing should not be considered up-to-date if the local planning authority cannot
demonstrate a five year supply of deliverable sites. Where policies are considered out-ofdate planning permission should be granted unless the adverse impact significantly and
demonstrably outweighs the benefits when assessed against the NPPF as a whole, or if
specific policies in the NPPF indicate development should be restricted (paragraph 14).
Although paragraph 49 does not draw a distinction between a land supply of 4.99 and one of
0.99 years, case law suggests that a difference in weight should be afforded to the degree of
any shortfall and the prospect of it being remedied.
4.20. Section 9 of the NPPF sets out the Government’s policy on Green Belts. It begins by
stating that “the government attaches great importance to Green Belts”. The importance of
the permanence of the Green Belt is reiterated. Paragraph 85 explains that Local Authorities
should where necessary identify in their plans areas of ‘safeguarded land’ between the
urban area and the Green Belt, in order to meet longer-term development needs stretching
well beyond the plan period. It further states that Local Authorities should make clear that the
safeguarded land is not allocated for development at the present time. Planning permission
for the permanent development of safeguarded land should only be granted following a
Local Plan review which proposes the development.
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5. The Case for Chorley Borough Council

Preface
5.1. The proposed development is in clear breach of policies in the adopted Local Plan. The
appellants have accepted this in their Statement of Case at paragraph 2.3.2, though it is
noted they consider that material considerations indicate that a decision not in accordance
with the Plan is justified.
5.2. As the scheme is contrary to the Development Plan the Appellants are seeking to prove that
the Council does not have a 5 year land supply in the hope that the relevant policies they
beach will be seen as out of date.
Housing Need and 5 Year Land Supply
5.3. Paragraph 47 of the National Planning Policy Framework (NPPF) states that Local Planning
Authorities should:
“Use their evidence base to ensure that their Local Plan meets the full, objectively assessed
needs for market and affordable housing in the housing market area...”
5.4. Each Local Authority must identify and update annually a supply of specific deliverable sites
sufficient to provide five years worth of housing against their housing requirements.
5.5. The adopted Core Strategy sets the housing requirement for the plan period at 22,158
dwellings for the Plan period 2010-2026 (across the HMA). Chorley is required to deliver 417
dwellings per annum to contribute towards this target. Chorley Council has an excellent track
record of housing delivery and has consistently outperformed against the housing target set
in the Core Strategy as can be seen in the table overleaf.
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Table 2 Chorley housing delivery performance since 2010

Plan period

Core

Net

Surplus /

Cumulative

Exceedence

(1st April-31st

Strategy

completions

Shortfall

completions

percentage

March)

Target

2010/11

5791

527

-52

527

-9%

2011/12

417

552

+135

1,079

32%

2012/13

417

638

+221

1,717

53%

2013/14

417

582

+165

2,299

40%

2014/15

417

723

+306

3,022

73%

2015/16

417

597

+180

3,619

43%

2016/17

417

517

+100

4,136

24%

Total

3,081

4,136

+1,055

4,136

34%

5.6. Since the start of the Plan period the council has consistently delivered above the identified
target. As a result it has been able to demonstrate a robust 5 year supply since adoption of
the Core Strategy.
5.7. The appellants have suggested in their Statement of Case that the Core Strategy targets do
not represent the full OAN for Chorley. The PPG advises that:
“Considerable weight should be given to the housing requirement figures in adopted Local
Plans, which have successfully passed through the examination process, unless significant
new evidence comes to light. It should be borne in mind that evidence which dates back
several years, such as that drawn from revoked regional strategies, may not adequately
reflect current needs.”
5.8. Mr Ireland accepts that the adopted Core Strategy housing targets were set in the context of
the Regional Strategy and are now somewhat dated. The Council are about to publish a
Strategic Housing Market Assessment (SHMA) (Draft Version as Appendix C to Mr Ireland’s
evidence) that considers the current OAN across the HMA. The Core Strategy targets result
in housing delivery in excess of the OAN as identified across the HMA.
5.9. Mr Ireland concludes that as a result the Core Strategy targets are still a reasonable
requirement against which to assess the Council’s five year housing land supply, and I

1

417 + 162 under provision at April 2010
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agree. A Memorandum of Understanding2 (MOU) is in the process of being agreed between
the three HMA authorities. It will be considered by Full Council at Chorley Borough Council
on 19th September; by a Meeting of Executive Cabinet at Preston on the 27th September;
and South Ribble Borough Council will aim to make a decision under the formal constitution
of the council by no later than Thursday 28th September 2017.
5.10. The MOU sets out an agreed approach between the HMA authorities to the distribution of
housing prior to adoption of a new plan, in the context of the August 2017 SHMA. The MOU
proposes that the current Joint Core Strategy requirement figures - which exceed the
Objectively Assessed Need on a Housing Market Area footprint - should continue to be
applied prior to or pending adoption of a replacement local plan. Adopting this approach will
ensure that the OAN is met across the HMA.
5.11. The current distribution ensures that there is a pattern of development that directs housing
growth towards the priority areas, particularly the strategic sites and locations identified in
Cottam and North West Preston, where land is already allocated to deliver significant new
housing in accordance with the Preston, South Ribble and Lancashire City Deal agreement.
To substantially alter the distribution outside of the Local Plan process could jeopardise the
delivery of the key strategic allocations.
5.12. Continuing to use the Core Strategy apportionment reflects the historic and continuing high
levels of joint working between the authorities. In contrast, altering the distribution would not
assist in addressing net out-migration from Preston to other parts of the Housing Market
Area. The MOU is a robust document that provides assurance that the OAN will be met
across the HMA. It is sensible to anticipate that the three Councils will generate the
completions envisaged for each of them and the five year land supply assessment provides
a mechanism for ongoing review of this.
5.13. The MOU is therefore a robust document that sets out why prior to the adoption of a new
Plan the Core Strategy targets remain the most robust figures on which to plan. The delivery
of the Core Strategy figures will ensure that the new OAN is met (and exceeded) across the
HMA and therefore for the purposes of this appeal, I agree that the requirement figure of 417
dpa represents the most appropriate figure against which to assess housing supply.
Buffer
5.14. The NPPF requires that Local Planning Authorities apply an additional buffer of 5% (moved
forward from later in the Plan period) to ensure choice and competition in the market for
2

Appendix B to Mr Ireland’s evidence

12

land. Where there has been a record of persistent under delivery of housing, Local Planning
Authorities should increase the buffer to 20% (moved forward from later in the Plan period)
to provide a realistic prospect of achieving the required supply, and to ensure adequate
market choice and competition for land.
5.15. The Council has exceeded the housing requirement in every year since 2010 and therefore
applies a 5% buffer in calculating the housing land supply and considers there is no reason
why this should be increased to 20%.
5.16. As the Council has exceeded their target each year there is no shortfall to be factored into
the calculation.
Summary of housing land requirements
5.17. The following table sets out in summary how the requirement aspect of the 5 year land
supply calculation has been considered
5.18. The Core Strategy sets a requirement for Chorley of 6,834 dwellings (incorporating the
undersupply of 162) over the Plan period. To March 2017 the cumulative requirement is
3,081. 4,136 dwellings have been completed in the period 1st April 2010 to 31st March 2017
there is therefore a surplus of 1,055 dwellings above the requirement for that period (taking
into account the prior under-provision of 162 dwellings). Deducting the completions from the
housing requirement leaves a residual requirement of 2,698 dwellings over the 9 year period
April 2017 to March 2026. The annual target over this period is therefore 300 dwellings, with
a total of 1,500 dwellings required over the five year period.

Table 3 Summary of Housing Land requirements

Residual Annual Requirement

300

Requirement for five year supply

1,500

300 * 5 = 1500
Total requirement for five year supply including 5% buffer

1,575

Annual requirement for five year supply including 5% buffer

315
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Deliverable Housing Land Supply
5.19. The following section of my proof sets out the sites which the Council relies upon as its
deliverable supply. The Council’s current five year land supply calculation has a base date of
30th March 2017 (CD 8.4). I have reviewed this document and liaised with its author at the
Council and consider that it is an accurate representation of the Council’s current housing
land supply position. I am not currently aware of the basis upon or extent to which the
appellant may dispute the deliverability of specific component parts (whether sites or
completion numbers) of the housing land supply within Chorley Borough.
5.20. Footnote 11 to Paragraph 47 of the NPPF defines what sites can be considered as
‘deliverable’ in terms of five year housing land supply calculations. Additionally Paragraph:
031 ID: 031-20140306 of the PPG provides further guidance on what constitutes a
‘deliverable site’.
5.21. The Council relies on three components of supply, allocations from the Chorley Local Plan
(with and without planning permission), windfall sites with planning permission (large and
small), and a windfall allowance.
Allocations from the Chorley Local Plan (with and without planning permission)
5.22. As indicated in the PPG3 sites allocated in a Development Plan should be regarded as
deliverable unless there is clear evidence that the schemes will not be implemented within
five years. Many of the sites which are allocated in the Local Plan are now progressing
through the planning system.
5.23. NPPF para 47 footnote 11 states that sites with planning permission should be regarded as
deliverable until permission expires or unless there is clear evidence that the schemes will
not be implemented within five years. Appendix 1 of CD8.4 contains information on the
allocations which have permission. The council has applied build out rate assumptions
where applicable and does not count all units with permission as being deliverable within the
five year period.
5.24. Some of the allocated sites are still at the pre-application and master planning stage but
are classed as deliverable with regards to 5 year housing land supply. Appendix 2 of CD8.4
contains information on why the Council considers an element of these sites deliverable
within the five year period. There are a number of allocations where the Council has not
3

Paragraph: 031 Reference ID: 3-031-20140306
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counted any units as coming forward within the Plan period, there is nothing preventing
these sites from coming forward, and as allocated sites they would likely gain permission
and move to construction in a timely manner.
Windfall Sites with planning permission (large and small)
5.25. As indicated in the PPG4 and the NPPF para 47 footnote 11 sites with planning permission
should be regarded as deliverable until permission expires or unless there is clear evidence
that the schemes will not be implemented within five years. Appendix 3 of CD8.4 contains
information on the windfall sites with planning permission that the council anticipates will be
delivered within the five year period. This is split into large and small sites, the Council has
provided commentary on the proportion of large sites that they anticipate coming forward
within the 5 year period. The Council has not included all sites with planning permission as
deliverable, where there is uncertainty sites have been discounted.
Windfall allowance
5.26. Paragraph 48 of the NPPF states that Local Planning Authorities may make an allowance
for windfall5 sites in the five year supply if there is compelling evidence that such sites have
consistently become available in the local area, and will continue to provide a reliable source
of supply. CD8.4 provides at paragraph 27 onwards an analysis of past windfall delivery and
a justification of the Council’s adopted windfall allowance.
Summary of housing land supply
5.27. The following table sets out in summary the deliverable supply relied upon by the council.
Table 4 Summary of Housing Land Supply

Site Source
Allocated sites with planning permission
Allocated sites without planning permission
Windfall sites of 10 or more dwellings with
planning permission
Windfall sites of less than 10 dwellings with
planning permission (discounted by 30%)
Windfall allowance
Total

Deliverable Dwellings
1,627
299
391
230
155
2,702

4

Paragraph: 031 Reference ID: 3-031-20140306
Sites which have not been specifically identified as available in the Local Plan process. They
normally compromise previously-developed sites that have unexpectedly become available.
5
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5.28. The final stage of the five year supply assessment is to compare the requirement and the
supply.
Table 5 Housing Land Supply Position

Annualised
housing
requirement

300 * 5 = 1,500 ( 5 year target)
1,500 * 1.05 = 1,575 (+ buffer)
1,575 / 5 = 315 (annual)
315
Allocated sites with planning permission
Allocated sites without planning permission

Total five year
supply
breakdown

Windfall sites of 10 or more dwellings with
planning permission
Windfall sites of less than 10 dwellings with
planning permission (discounted by 30%)
Windfall allowance

Total five year
supply

Supply / requirement (2,702 / 315)

315
1,627
299
391

2702

230
155
8.6

5.29. The Council currently has an 8.6 year supply. This section of my proof clearly demonstrates
that the Council can demonstrate a robust 5 year land supply position.
5.30. As a result the housing policies of the Development Plan are not out of date and carry full
weight in decision taking.
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Reasons for Refusal
5.31. The appeal was refused for three reasons at set out in section 3 of my Proof. The first
reason for refusal is centred on Policy BNE3 of the Chorley Local Plan which allocates the
appeal site as safeguarded land. The proposal is in clear breach of Policy BNE3, as
accepted by the appellant in their Statement of Case.
5.32. In accordance with Section 38(6) of the Planning and Compulsory Purchase Act (2004),
this appeal, being contrary to the provisions of the Development Plan should be refused,
unless material considerations indicate otherwise. Material considerations are considered in
detail below.
5.33. The second reason for refusal focuses on the lack of information that was provided with
regard to the design of the proposed pedestrian improvements/traffic calming on Pear Tree
Lane for pedestrian linkage to the wider built environment (Buckshaw Village/Chorley Town
centre). As explained in section 3 of my Proof, the Highways Statement of Common Ground
confirms that Lancashire County Council is satisfied that safe and suitable pedestrian access
to integrate with the existing built environment can be demonstrated, and that measures to
encourage sustainable public transport can be secured. As such reason for refusal 2 can be
resolved subject to these measures being secured through conditions and a section 106
agreement.
5.34. Reason for refusal 3 is concerned with the lack of education contribution to provide
accessible local services that reflect the community's needs that result directly from the
development. Mr Terry provides evidence on behalf of the Council with regards to this
reason for refusal.

RFR1 Safeguarded land
5.35. Policy BNE3 of the Chorley Local Plan is clear; there is to be no development of designated
safeguarded land within the Plan period.
5.36. The appeal site was designated as Green Belt in the 1993 Lancashire Structure Plan. It
was removed from the Green Belt designation and reallocated as Safeguarded Land along
with a number of other sites in the 1997 Chorley Borough Local Plan under the Safeguarded
Land policy (Policy C3) (Extracts at Appendix 1). In the Chorley Borough Local Plan Review
in 2003 the appeal site was again designated as Safeguarded Land under Policy DC3.
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5.37. The areas of Safeguarded Land covered by Policy DC3 were reviewed as part of the
current Local Plan process which started in 2010. The review included a sustainability
assessment, and consultation with Lancashire County Council and United Utilities. In order
to meet Chorley’s housing, employment and open space requirements in the Chorley Local
Plan 2015 safeguarded sites that were considered the most suitable, that were natural
extensions to existing settlements, and proved most viable in terms of highways access and
the characteristics of the site were allocated. The remaining Safeguarded Land was retained
as Safeguarded Land under Policy BNE3 to provide for potential future development needs
beyond the Plan period (i.e. after 2026).
5.38. Policy BNE3, and the other strategic housing polices V2 and HS1 set the spatial strategy
for housing in the Borough for the period 2012 - 2026. Housing is directed towards urban
areas and a number of allocated sites in line with Core Strategy Policy 1. This proposal,
sitting outside the settlement boundary and in an area of safeguarded land is in clear breach
of this strategy.
5.39. In the appellant’s Statement of Case they suggest that Policy BNE3 is a policy for the
supply of housing (para 2.3.3 / 4.2.2), which should be considered out of date as the Council
cannot demonstrate a five year supply of housing land.
5.40. I have shown earlier in section 5 of my proof that the council can demonstrate a five year
land supply and therefore I do not consider it necessary to assess whether Policy BNE3 is a
policy for the supply of housing as I do not think paragraph 49 of the NPPF is engaged.
5.41. Nevertheless, for completeness, I clarify that I do not agree that BNE3 is a policy for the
supply of housing, particularly in light of the Supreme Court judgement in Suffolk Coastal
District Council v Hopkins Homes Ltd & Richborough Estates Partnership LLP v Cheshire
East Borough Council [2017] UKSC 36 (CD10.5).
5.42. In the previous Court of Appeal ruling judges said that their interpretation of paragraph 49
does not confine the concept of "policies for the supply of housing" simply to policies in the
development plan that support the delivery of new housing "in terms of numbers and
distribution or the allocation of sites". However in the more recent Supreme Court judgement
this was overruled. The Supreme Court overturned the previous interpretation of these
policies and stated that it preferred a "narrow" interpretation of the phrase, "contrary to the
conclusion of the Court of Appeal", limiting it to policies that deal with the supply of housing,
and not to policies which seek to restrict housing.
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5.43. Furthermore, I consider that even in the absence of a five year supply Policy BNE3 would
restrict the development of the appeal site. The absence of a five year supply would trigger
paragraph 49/14 of the NPPF and result in the application of the “tilted balance”. However,
Policy BNE3 would still carry full weight as I consider this a restrictive policy as defined by
footnote 9 to paragraph 14.
5.44. Footnote 9 lists a number of examples of restrictive policies:
“For example, those policies relating to sites protected under the Birds and Habitats
Directives (see paragraph 119) and/or designated as Sites of Special Scientific Interest; land
designated as Green Belt, Local Green Space, an Area of Outstanding Natural Beauty,
Heritage Coast or within a National Park (or the Broads Authority); designated heritage
assets; and locations at risk of flooding or coastal erosion”.
5.45. As clarified in the Supreme Court judgement6
“These are said to be examples. Thus the list is not exhaustive. Further, although the
footnote refers in terms only to policies in the Framework itself, it is clear in my view that the
list is to be read as including the related development plan policies. Paragraph 14 cannot,
and is clearly not intended to, detract from the priority given by statute to the development
plan, as emphasised in the preceding paragraphs. Indeed, some of the references only
make sense on that basis. For example, the reference to “Local Green Space” needs to be
read with paragraph 76 dealing with that subject, which envisages local communities being
able “through local and neighbourhood plans” to identify for “special protection green areas
of particular importance to them”, and so “rule out new development other than in very
special circumstances …”
5.46. In my view Policy BNE3 is clearly a specific policy which indicates that development should
be restricted. Therefore, in the context of paragraph 14, the tilted balance in favour of the
grant of permission would be disapplied, or should not prevail, bearing in mind the very
significant weight properly attaching to Policy BNE3 and its breach even in the absence of a
five year land supply. The High Court decision, Forest of Dean v. Gladman Developments
Ltd (Appendix 1), has considered the definition of restrictive policies (as referred to in

6

Suffolk Coastal District Council v Hopkins Homes Ltd & Richborough Estates Partnership LLP v
Cheshire East Borough Council [2017] UKSC 36
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paragraph 14 and footnote 9). The judge concluded that “restricted” has a wide meaning,
and does not require the policy to state expressly that permission should be refused.
5.47. The restrictive nature of BNE3 was fully considered by the Inspector of the Local Plan who
considered safeguarded land in detail stating that “these sites serve an important planning
purpose of ensuring the longevity of the Green Belt boundaries”. It is clear from the
Inspector’s Report that representations were made to the Examination which argued that the
proposed policy would be too restrictive (particularly in light of a shortfall in housing supply)
and that the policy should be amended. The Inspector notes at paragraph 168 of her Report:
“The policy [BNE3] has been criticised for being inflexible by not permitting the early release
of safeguarded land, for contingency, if needed to ensure an adequate housing land supply
during this Plan period. However, as I have concluded in Issues 3 and 5, the Plan provides
an adequate supply of housing and employment land. Furthermore, providing early release
flexibility within policy BNE3 would be inconsistent with paragraph 85 of the
Framework, and would make the policy unsound”. (my emphasis)
5.48. Additionally, it is clear from the Inspector’s report (CD8.17) that site BNE3.9 (the appeal
site) was subject to specific consideration at the Examination in Public. Paragraph 171 of the
Inspector’s Report states:
“Whilst some representations consider that area BNE3.9, Pear Tree Lane, Euxton should be
allocated for housing, which I have rejected in Issue 3, others think that it is unsuitable for
development due to constraints of flooding, access, recreation and wildlife. They request that
it is re-designated as Green Belt. However, the matters highlighted may be adequately
mitigated in the longer-term. Since paragraph 10.13 of the CS informs that no changes to the
strategic extent of the Green Belt are anticipated, there is not a development plan context
that would permit alternative designation of BNE3.9 as Green Belt. I conclude that
designation BNE3.9 is sound”.
5.49. This reasoning indicates that the future use of this land will need careful evaluation as part
of the Local Plan Review. A future “beauty parade” and assessment of safeguarded land will
take place as part of the Local Plan Review (as occurred during the drafting of the current
Chorley Local Plan). This assessment process will ensure that the most suitable areas of
safeguarded land are released if required and brought forward for development where
appropriate. It is not guaranteed that the appeal site would be selected for development in
the future. Indeed it is possible that the site could be de-designated, or that its Greenfield
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status would be protected through other policy mechanisms, or that it is retained for
development in a further future plan period.
5.50. Although the Council do not consider that the impact on the character & appearance of the
area and local highway network merit reasons for refusal, development of the site will clearly
impact both. The relative performance of this and other safeguarded sites in these and other
respects (including sustainability more generally) should properly form part of the Local Plan
review process. The assessment should not be carried out ad-hoc through the development
management process.
5.51. Council’s are encouraged in the Framework to identify safeguarded land to ensure the
permanence of green belt boundaries in the long term. The NPPF and Policy BNE3 make
abundantly clear that planning permission for the permanent development of safeguarded
land should only be granted following a Local Plan review which proposes the development.
5.52. As can be seen from the Euxton Inset Map (CD7.2) there is little land outside of the green
belt surrounding Euxton. Releasing and developing on this land now, outside of the Local
Plan process, could lead to increased pressure being placed on Green Belt land surrounding
Euxton either within the Plan period or at the next Local Plan review.
5.53. The proposal would result in the irreversible loss of a safeguarded green field site not
required to meet current housing needs now. This loss weighs heavily against the proposal
and is contrary to the prudent use of land and resources in an area where much of the
Borough is designated green belt. The NPPF is clear that safeguarded land is not for
development at the present time (i.e. within the Plan period) and planning permission should
only be granted following a Local Plan review.
5.54. Introducing flexibility into the application of BNE3 is likely to undermine the adjoining green
belt. As noted by the EIP Inspector, adopting a more flexible approach to safeguarded land
would be inconsistent with paragraph 85 of the NPPF. It would make it more likely that green
belt boundaries would need to be amended at the end of the development Plan period.
Recognised benefits of the Proposal / Material Considerations
5.55. It is important to consider the proposal in the round. In accordance with Section 38(6) the
decision maker should consider if there are material considerations that indicate that the
development should go ahead despite being contrary to policy.
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5.56. The proposal does have some recognised benefits. The provision of housing is considered
to be of benefit, however, in the context of a Council which can currently demonstrate a five
year supply of housing land, this attracts limited weight. The provision of affordable housing
attracts significant, but not over-riding, weight.
5.57. The proposals provide for new landscaping and public open space, including provision of
new recreation and play spaces. These features will be accessible to new residents and the
wider community. The provision of green infrastructure, open space and recreation facilities
will be of moderate benefit however the provision of green infrastructure and open space is a
policy requirement (HS4A) rather than a benefit of the proposal.
5.58. The proposals are likely to result in a net gain in biodiversity, as detailed in the Ecological
Appraisal, this carries moderate weight.
5.59. The proposals are likely to result in increased spend in the local area, this carries moderate
weight.
5.60. The proposals also have a number of temporary benefits associated with the construction
phase such as employment opportunities, indirect spend and new homes bonus funding.
Due to their temporary nature these attract limited weight.
5.61. The Council does not regard increased council tax receipts as a benefit of the development
as this is essential to cover the increased demand for Council services that the development
would generate.
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6. Conclusions & The Planning Balance
6.1. Paragraph 14 of the NPPF sets out the presumption in favour of sustainable development
which is at the heart of the NPPF. It also provides two alternatives to the decision-making
process, both of which are worded positively.
6.2. The first bullet point requires decision makers to:


“[approve] development proposals that accord with the development plan without
delay”

6.3. Given the presence of a five year housing land supply, and an adopted, up to date
Development Plan, there is no requirement to do other than determine this application in
accordance with the Development Plan as required by Section 38(6) of the PCPA 2004.
There are no other material considerations that would indicate otherwise.
6.4. The second bullet point states that:


“where the development plan is absent, silent or relevant policies are out-of-date,
granting permission unless:
o

any adverse impacts of doing so would significantly and demonstrably
outweigh the benefits, when assessed against the policies in this Framework
taken as a whole; or

o

specific policies in this Framework indicate development should be restricted.”

6.5. It is my view that given the position set out at above this bullet point is not engaged; Chorley
Borough Council can demonstrate a five year housing land supply and the development plan
is not absent, silent or out of date. Even if the Council could not demonstrate a 5 year land
supply I consider that there are specific policies that would indicate development should be
restricted. Policy BNE3 is plainly a restrictive policy and full weight should be attached to it
regardless of the Council’s housing land supply position.
6.6. The proposal would result in the irreversible loss of a safeguarded green field site not
required to meet current housing needs now. This loss weighs heavily against the proposal
and is contrary to the prudent use of land and resources in an area where much of the
Borough is designated green belt. The NPPF is clear that safeguarded land is not for
development at the present time (i.e. within the Plan period) and planning permission should
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only be granted following a Local Plan review. The conflict with the adopted Local Plan
weighs heavily against the proposal in the planning balance.
6.7. In the absence of an agreed contribution to education provision the scheme is also contrary
to Policy 14 of the Core Strategy as it does not provide accessible local services that reflect
the community's educational needs arsing from the development. This also weighs against
the scheme in the balance.
6.8. It is accepted that there are some benefits which weigh in favour of the scheme. The
provision of housing is of some benefit. However Chorley has an adequate supply of housing
land and as such does not require additional sites to be developed. The provision of
affordable housing weighs heavily in favour of the proposal.
6.9. The development would provide construction jobs during the construction phase, though
these would be temporary and as such I afford this only minimal weight. The scheme would
attract New Homes Bonus, but there is no guarantee that this would benefit Euxton, I
consider this also carries minimal weight. The provision of open space and green
infrastructure is a policy requirement but will be accessible to all and result in biodiversity
gains; I consider this carries some weight.
6.10. Given the benefits and disbenefits detailed above I am of the view that, even if the
presumption in paragraph 14 did apply; the adverse impacts of this scheme would
significantly and demonstrably outweigh the benefits when set against the policies in the
Framework taken as a whole.
6.11. In light of the information set out here, the Inspector is respectfully requested to dismiss the
appeal.
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Appendix 1: Extracts from the 1997 Chorley
Borough Local Plan
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MAINISSUES
3.13

The main countryside issuesfor the Local Plan to consider are:
(i)

How tight should Green Belt boundaries be bearing in mind the need to endure beyond the
Plan period?

(ii)

Does any land need to be reserved to allow for longer term development around the
settlements should there be a needfor such?

(iii)

Some development may be allowed in the Green Belt to ensure thefuture ofthe rural economy
and to make good use ofredundant but otherwise attractive buildings thus preserving them as
features in the landscape.

(iv)

What are acceptable alternative uses of agricultural land and buildings in relation to likely
impact on the character and quality ofthe landscape?

POLICIES AND PROPOSALS
Green Belt and Other Onen Countryside

~i

3.14

The general extent of the Green Belt in Chorley Borough is shown in diagrammatic form on the
Structure Plan Key Diagram. It is the responsibility ofthis Local Plan to define precise boundaries
on the ground taking due~account ofStructure Plan settlement policies (see Chapter 2), development
requirements in the Plan period and to ensure durable boundaries thereafter, and that such
boundaries relate to physicalfeatures on the ground where possible. Appendix 3 gives the guidelines
usedfor defining the boundaries in terms ofexisting land uses.

3.1S

The Structure Plan does not ident~ all rural areas ofthe Borough as being appropriatefor Green
Belt designation. In particular, the West Pennine Moors and associated land to the east ofthe M61
are excludedfrom the Green Belt due to the unlikelihood of Chorley merging with other settlements
along this axis. However, it is considered important that this area is protected as an Area of Other
Open Countrysidefrom inappropriate development which would harm its open and rural character.
The restrictions on development in the Green Belt and in the Area of Other Open Countryside are
very similar and accord with strategic and national guidance. The fundamental difference is that
there is a specific presumption against inappropriate development in the Green Belt.

3.16

Once Green Belt boundaries have been fixed they should only be changed in exceptional
circumstances and are expected to endure significantly longer than the time period ofthis Local Plan
(to 2001). This means that account needs to be taken oflikely development needs beyond the Local
Plan period. To accommodatefor such, land between the urban area and the Green Belt(and Area of
Other Open Countryside) boundaries can be safeguardedfrom development over the Plan period.
Policy C3 identifies Areas ofSafeguarded Land and outlines the restrictions on development in such
areas that will be pursugd over the period ofthe Plan. The likelihood ofAreas ofSafeguarded Land
being required for development purposes in the longer term will depend on a number offactors
including population, development, economic and social trends over the period of this Local Plan.
Decisions on whether Areas of Safeguarded Land are required for development will therefore be
incorporated inforthcoming reviews ofthe Plan.

3.17

The standard permissible uses in the Green Belt, Area of Other Open Countryside and Areas of
Safeguarded Land are those which are essentially open and `green' in appearance such that the use
does not detract from the character of the countryside. These uses necessarily require ancillary
buildings such as a sports pavilion or club house. These, as with all new buildings in the countryside,
will require careful siting and an appropriate appearance so as not to visually intrude into the
landscape.

p,

Chorle~ Borough Lornl Plan -Adopted 6 lnnunry 1997
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3.18

Horticultural uses -where all the plants and produce are grown on the holding -are considered to be
agriculture and therefore generally acceptable in the countryside. However, garden centres -where
the majority of the goods sold are bought-in are essentially retail uses. The degree to which such
centres are appropriate in the countryside will depend upon the extent to which individual proposals
need to be located there. The onus will be upon an applicant to prove such a need exists.

3.19

There may be occasions where a development proposal comesforward which, whilst notfalling within
one of the specified categories of acceptable uses, may justifiably be located in the countryside.
Planning permission would only be granted for such in 'very special circumstances'. It is the
responsibility ofthe applicant to prove that such circumstances exist.

CI

C2

Within the Green Belt, as shown on the
Proposals Map,planning permission will not
be granted, except in very special circumstances,for,the erection ofnew buildings,
other thanfor the purposes ofagriculture,
foresriy, essentialfacilitiesfor outdoor
sport and outdoor recreation,for cemeteries,
andfor other uses ofland which preserve
the openness ofthe Green Belt and which
do not conflict with the purposes ofincluding
land in it, or limited extension, alteration or
replacement ofexisting dwellings. In
appropriate circumstances, rural
buildings may be used to provide suitable
accommodationfor smallfirms or tourist
activities or as individual residences. In
very special circumstances, a change of use
may be,permitted within the terms of
national Green Belt Policy.
Within the Area ofOther Open Countryside,
as shown on the Ps-oposals Map,
development will be limited to:

Implementation
By the use ofdevelopment
controlpowers.

Implementation
By the use ofdevelopment
controlpowers.

(a)

that neededfor the purposes of agriculture or forestf-y or other uses appropriate to a rural
urea;

(b)

the rehabilitation and re-use ofexisting rural buildings where theirform, bulk and general
design are in keeping with the character ofthe surrounding countryside;

(c)

the re-use, refurbishment or replacement ofinstitutional buildings anti associatedfacilities
set within their own grounds.

Note: This policy is not in general conformity with the Lancashire Structure
Plan 1991-2006 - see page 7.

C3

In the Areas ofSafeguarded Land, as
shown on the Proposals Map, development
other than thatpermissible in the
countryside (Policies CI or C2) will not
be allowed unless a review ofthe Plan
identifies a needfor the land to be
allocatedfor a specific use.

Implementation
By the use ofdevelopment
controlpowers.

Chorley Barough Local Plan -Adopted 6 Janunry 1997
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Developments Ltd
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Case No: CO/4852/2015
Neutral Citation Number: [2016] EWHC 421 (Admin)
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
PLANNING COURT
Bristol Civil and Family Justice Centre,
Redcliff Street, Bristol, BS1 6GR.
Date: 4 March 2016
Before:
THE HON MR JUSTICE COULSON
--------------------Between:
Forest of Dean District Council
- and Secretary of State for Communities
and Local Government
- and Gladman Developments Ltd

Claimant
First Defendant

Second Defendant

----------------------------------------Mr Peter Wadsley and Mr Philip Robson (instructed by Legal Services, FDDC) for the
Claimant
Mr Gwion Lewis (instructed by Treasury Solicitor) for the First Defendant
Mr David Elvin QC and Mr Peter Goatley
(instructed by Irwin Mitchell LLP) for the Second Defendant
Hearing date: 23 February 2016
---------------------

Judgment
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The Hon. Mr Justice Coulson:
1. INTRODUCTION
1.

On 12 June 2014, the second defendant developer (whom I shall call “Gladman”)
applied for planning permission to build up to 85 dwellings and associated works on
land north of Ross Road in Newent, GL18 1BE. In February 2015, the claimant
(whom I shall call “FDDC”), refused that application. Gladman appealed and there
was an Inquiry in late June/early July 2015. In a written decision dated 25 August
2015, the inspector allowed Gladman’s appeal and granted outline planning
permission.

2.

By an application made pursuant to section 288 of the Town and Country Planning
Act 1990 (“the 1990 Act”), lodged on 5 October 2015, FDDC challenges the decision
of the planning inspector. There are four grounds of appeal as follows:
(1)

Failing to consider and give reasons as to whether the site was a ‘valued
landscape’;

(2)

Incorrectly applying the National Planning Policy Framework (“NPPF”) at
paragraph 134 and the test on harm to heritage assets;

(3)

Failing to consider the interaction between paragraph 134 and paragraph 14 of
the NPPF and therefore applying the wrong test;

(4)

Inadequate reasoning.

3.

Unusually perhaps, the first defendant (whom I shall call “SSCLG”) expressly accepts
that Ground 3, the failure to consider and apply the test created by the interaction
between paragraphs 134 and 14 of the NPPF, has been made out. In consequence,
SSCLG joins with the claimant, FDDC, in asking me to quash the appeal decision.
Gladman do not accept Ground 3. In those circumstances, in order to save both time
and costs, at the hearing I invited the parties to deal with Ground 3 only, although it
was of course also necessary to deal with the issue of discretion and whether, if
Ground 3 was made out, the inspector’s decision would still have been the same.

4.

The argument on these two points alone took almost all of the time allocated for the
hearing on 23 February 2016. At the end of that hearing, I gave a short ruling in
which I indicated that: a) FDDC’s application on Ground 3 had been successful,
together with brief reasons; and that b) it could not be said that, if the inspector had
applied the right test, he would necessarily have reached the same answer. In those
circumstances, I allowed the application to quash. I said that, in view of the
importance of the point, not only for the parties, but for what I was told was the
planning process generally, I would provide a fuller written judgment explaining the
reasons for my decision. This is that Judgment.

2. THE RELEVANT LEGAL PRINCIPLES
2.1

Section 288

5.

Section 288 of the 1990 Act provides as follows:
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“288

Proceedings for questioning the validity of other
orders, decisions and directions

(1)

If any person—
(a)

(b)

is aggrieved by any order to which this section
applies and wishes to question the validity of that
order on the grounds—
(i)

that the order is not within the powers of this
Act, or

(ii)

that any of the relevant requirements have
not been complied with in relation to that
order; or

is aggrieved by any action on the part of the
Secretary of State to which this section applies
and wishes to question the validity of that action
on the grounds—
(i)

that the action is not within the powers of
this Act, or

(ii)

that any of the relevant requirements have
not been complied with in relation to that
action,

he may make an application to the High Court under
this section.
(2)

Without prejudice to subsection (1), if the authority
directly concerned with any order to which this section
applies, or with any action on the part of the Secretary
of State to which this section applies, wish to question
the validity of that order or action on any of the grounds
mentioned in subsection (1), the authority may make an
application to the High Court under this section.

(3)

An application under this section must be made within
six weeks from the date on which the order is confirmed
(or, in the case of an order under section 97 which takes
effect under section 99 without confirmation, the date
on which it takes effect) or, as the case may be, the date
on which the action is taken.

(4)

This section applies to any such order as is mentioned in
subsection (2) of section 284 and to any such action on
the part of the Secretary of State as is mentioned in
subsection (3) of that section.

(5)

On any application under this section the High Court—
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(a)

may, subject to subsection (6), by interim order
suspend the operation of the order or action, the
validity of which is questioned by the application,
until the final determination of the proceedings;

(b)

if satisfied that the order or action in question is
not within the powers of this Act, or that the
interests of the applicant have been substantially
prejudiced by a failure to comply with any of the
relevant requirements in relation to it, may quash
that order or action.”

I note that this claim was brought under the unamended provisions of the 1990 Act,
pursuant to which permission to make the application is not required. Thus the case
proceeded directly to a substantive hearing. The amended s.288 only applies to
decisions taken on or after 26 October 2015.
2.2

The Correct Approach to Section 288

6.

The correct approach to be adopted to a s.288 claim was set out in paragraph 19 of the
judgment of Lindblom J (as he then was) in Bloor Homes East Midland Ltd v
SSCLG [2014] EWHC 754 (Admin) as follows:
“19.

The relevant law is not controversial. It comprises seven
familiar principles:

(1)

Decisions of the Secretary of State and his inspectors in
appeals against the refusal of planning permission are to
be construed in a reasonably flexible way. Decision
letters are written principally for parties who know what
the issues between them are and what evidence and
argument has been deployed on those issues. An
inspector does not need to “rehearse every argument
relating to each matter in every paragraph” (see the
judgment of Forbes J. in Seddon Properties v Secretary
of State for the Environment (1981) 42 P. & C.R. 26 ,
at p.28).

(2)

The reasons for an appeal decision must be intelligible
and adequate, enabling one to understand why the
appeal was decided as it was and what conclusions were
reached on the “principal important controversial
issues”. An inspector's reasoning must not give rise to a
substantial doubt as to whether he went wrong in law,
for example by misunderstanding a relevant policy or
by failing to reach a rational decision on relevant
grounds. But the reasons need refer only to the main
issues in the dispute, not to every material consideration
(see the speech of Lord Brown of Eaton-underHeywood in South Bucks District Council and another
v Porter (No. 2) [2004] 1 W.L.R. 1953 , at p.1964B-G).

33

(3)

The weight to be attached to any material consideration
and all matters of planning judgment are within the
exclusive jurisdiction of the decision-maker. They are
not for the court. A local planning authority determining
an application for planning permission is free,
“provided that it does not lapse into Wednesbury
irrationality” to give material considerations “whatever
weight [it] thinks fit or no weight at all” (see the speech
of Lord Hoffmann in Tesco Stores Limited v Secretary
of State for the Environment [1995] 1 W.L.R. 759 , at
p.780F-H). And, essentially for that reason, an
application under section 288 of the 1990 Act does not
afford an opportunity for a review of the planning
merits of an inspector's decision (see the judgment of
Sullivan J., as he then was, in Newsmith v Secretary of
State for [2001] EWHC Admin 74 , at paragraph 6).

(4)

Planning policies are not statutory or contractual
provisions and should not be construed as if they were.
The proper interpretation of planning policy is
ultimately a matter of law for the court. The application
of relevant policy is for the decision-maker. But
statements of policy are to be interpreted objectively by
the court in accordance with the language used and in
its proper context. A failure properly to understand and
apply relevant policy will constitute a failure to have
regard to a material consideration, or will amount to
having regard to an immaterial consideration (see the
judgment of Lord Reed in Tesco Stores v Dundee City
Council [2012] P.T.S.R. 983, at paragraphs 17 to 22).

(5)

When it is suggested that an inspector has failed to
grasp a relevant policy one must look at what he
thought the important planning issues were and decide
whether it appears from the way he dealt with them that
he must have misunderstood the policy in question (see
the judgment of Hoffmann L.J., as he then was, South
Somerset District Council v The Secretary of State for
the Environment (1993) 66 P. & C.R. 80, at p.83E-H).

(6)

Because it is reasonable to assume that national
planning policy is familiar to the Secretary of State and
his inspectors, the fact that a particular policy is not
mentioned in the decision letter does not necessarily
mean that it has been ignored (see, for example, the
judgment of Lang J. in Sea Land Power & Energy
Limited v Secretary of State for Communities and
Local Government [2012] EWHC 1419 (QB), at
paragraph 58).
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(7)

Consistency in decision-making is important both to
developers and local planning authorities, because it
serves to maintain public confidence in the operation of
the development control system. But it is not a principle
of law that like cases must always be decided alike. An
inspector must exercise his own judgment on this
question, if it arises (see, for example, the judgment of
Pill L.J. Fox Strategic Land and Property Ltd. v
Secretary of State for Communities and Local
Government [2013] 1 P. & C.R. 6 , at paragraphs 12 to
14, citing the judgment of Mann L.J. in North Wiltshire
District Council v Secretary of State for the
Environment [1992] 65 P. & C.R. 137, at p.145).”

2.3

The NPPF

7.

During the hearing, numerous paragraphs within the NPPF were referred to. It would
make this Judgment unnecessarily prolix if I set out all those paragraphs. In my
judgment, the important paragraphs were as follows:
(a)

Paragraph 14:
“At the heart of the National Planning Policy Framework is a
presumption in favour of sustainable development, which
should be seen as a golden thread running through both planmaking and decision-taking.
For plan-making this means that:


local planning authorities should positively seek
opportunities to meet the development needs of their area;



Local Plans should meet objectively assessed needs, with
sufficient flexibility to adapt to rapid change, unless:
-

any adverse impacts of doing so would significantly
and demonstrably outweigh the benefits, when
assessed against the policies in this Framework
taken as a whole; or

-

specific policies in this Framework indicate
development should be restricted.9

For decision-taking this means:


approving development proposals that accord with the
development plan without delay; and

9

For example, those policies relating to sites protected under the Birds and Habitats Directives (see paragraph 119) and/or
designated as Sites of Special Scientific Interest; land designated as Green Belt, Local Green Space, an Area of Outstanding
Natural Beauty, Heritage Coast or within a National Park (or the Broads Authority); designated heritage assets; and locations at
risk of flooding or coastal erosion.
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where the development plan is absent, silent or relevant
policies are out-of-date, granting permission unless:
-

any adverse impacts of doing so would significantly
and demonstrably outweigh the benefits, when
assessed against the policies in this Framework
taken as a whole; or10

-

specific policies in this Framework indicate
development should be restricted.9”

It is this second bullet point under ‘decision-taking’ that matters for the purposes of
this case. Of the two alternatives applicable where the development plan is absent,
silent or relevant policies are out-of-date, the first (“any adverse impacts…”) was
referred to at the hearing as Limb 1. The second, (“Specific policies…”) was referred
to as Limb 2.
(b)

Paragraph 49:
“Housing applications should be considered in the context of
the presumption in favour of sustainable development. Relevant
policies for the supply of housing should not be considered upto-date if the local planning authority cannot demonstrate a
five-year supply of deliverable housing sites.”

(c)

Paragraphs dealing with conserving and enhancing the historic environment,
including:
“126. Local planning authorities should set out in their Local
Plan a positive strategy for the conservation and
enjoyment of the historic environment, including
heritage assets most at risk through neglect, decay or
other threats. In doing so, they should recognise that
heritage assets are an irreplaceable resource and
conserve them in a manner appropriate to their
significance. In developing this strategy, local planning
authorities should take into account:

10



the desirability of sustaining and enhancing the
significance of heritage assets and putting them to
viable uses consistent with their conservation;



the wider social, cultural, economic and
environmental benefits that conservation of the
historic environment can bring;



the desirability of new development making a
positive contribution to local character and
distinctiveness; and

Unless material considerations indicate otherwise.

36



opportunities to draw on the contribution made by
the historic environment to the character of a place.

…
132.

When considering the impact of a proposed
development on the significance of a designated
heritage asset, great weight should be given to the
asset’s conservation. The more important the asset, the
greater the weight should be. Significance can be
harmed or lost through alteration or destruction of the
heritage asset or development within its setting. As
heritage assets are irreplaceable, any harm or loss
should require clear and convincing justification.
Substantial harm to or loss of a grade II listed building,
park or garden should be exceptional. Substantial harm
to or loss of designated heritage assets of the highest
significance, notably scheduled monuments, protected
wreck sites, battlefields, grade I and II* listed buildings,
grade I and II* registered parks and gardens, and World
Heritage Sites, should be wholly exceptional.

133.

Where a proposed development will lead to substantial
harm to or total loss of significance of a designated
heritage asset, local planning authorities should refuse
consent, unless it can be demonstrated that the
substantial harm or loss is necessary to achieve
substantial public benefits that outweigh that harm or
loss, or all of the following apply:

134.



the nature of the heritage asset prevents all
reasonable uses of the site; and



no viable use of the heritage asset itself can be
found in the medium term through appropriate
marketing that will enable its conservation; and



conservation by grant-funding or some form of
charitable or public ownership is demonstrably not
possible; and



the harm or loss is outweighed by the benefit of
bringing the site back into use.

Where a development proposal will lead to less than
substantial harm to the significance of a designated
heritage asset, this harm should be weighed against the
public benefits of the proposal, including securing its
optimum viable use.”
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8.

The NPPF itself has to be approached in accordance with the guidance referred to by
Lord Reed in Tesco Stores v Dundee City Council (as set out in paragraph 19(4) of
Bloor Homes, above). The NPPF has also been recently considered by the Court of
Appeal in Europa Oil and Gas Ltd v SSCLG [2014] EWCA Civ. 825 in these terms:
“13.

Paragraph 90 of the NPPF is a policy statement which,
in accordance with basic principle, “should be
interpreted objectively in accordance with the language
used, read as always in its proper context” (per Lord
Reed JSC in Tesco Stores Ltd.

…
15.

9.

On the face of it, the NPPF is a stand-alone document
which should be interpreted within its own terms. It
even contains a glossary (Annex 2) which explains
familiar planning terms such as “local plan” and
“planning condition”, cross-referring as appropriate to
legislation…”

More particularly, paragraphs 132-134 of the NPPF were dealt with by Gilbart J in
Pugh v SSCLG [2015] EWHC 3 (Admin). He noted at paragraph 49 of his judgment
that paragraph 134 “can be a trap for the unwary if taken out of context” and he went
on to say in paragraph 50:
“There is a sequential approach in paragraphs 132-4 which
addresses the significance in planning terms of the effects of
proposals on designated heritage assets. If, having addressed all
the relevant considerations about value, significance and the
nature of the harm, and one has then reached the point of
concluding that the level of harm is less than substantial, then
one must use the test in paragraph 134. It is an integral part of
the NPPF sequential approach. Following it does not deprive
the considerations of the value and significance of the heritage
asset of weight: indeed it requires consideration of them at the
appropriate stage. But what one is not required to do is to apply
some different test at the final stage than that of the balance set
out in paragraph 134. How one strikes the balance, or what
weight one gives the benefits on the one side and the harm on
the other, is a matter for the decision maker. Unless one gives
reasons for departing from the policy, one cannot set it aside
and prefer using some different test.”

2.4

Heritage Assets

10.

Heritage assets and the correct approach to them was recently dealt with by the Court
of Appeal in Barnwell Manor Wind Energy Ltd v East Northants DC [2014] EWCA
Civ. 137, and by Lindblom J in R (Forge Field Society) v Sevenoaks DC [2014]
EWHC 1895 (Admin). At paragraphs 48-51 of his judgment in Forge Field,
Lindblom J said:

38

“48.

As the Court of Appeal has made absolutely clear in its
recent decision in Barnwell, the duties in sections 66
and 72 of the Listed Buildings Act do not allow a local
planning authority to treat the desirability of preserving
the settings of listed buildings and the character and
appearance of conservation areas as mere material
considerations to which it can simply attach such weight
as it sees fit. If there was any doubt about this before the
decision in Barnwell it has now been firmly dispelled.
When an authority finds that a proposed development
would harm the setting of a listed building or the
character or appearance of a conservation area, it must
give that harm considerable importance and weight.

49.

This does not mean that an authority's assessment of
likely harm to the setting of a listed building or to a
conservation area is other than a matter for its own
planning judgment. It does not mean that the weight the
authority should give to harm which it considers would
be limited or less than substantial must be the same as
the weight it might give to harm which would be
substantial. But it is to recognize, as the Court of
Appeal emphasized in Barnwell, that a finding of harm
to the setting of a listed building or to a conservation
area gives rise to a strong presumption against planning
permission being granted. The presumption is a
statutory one. It is not irrebuttable. It can be outweighed
by material considerations powerful enough to do so.
But an authority can only properly strike the balance
between harm to a heritage asset on the one hand and
planning benefits on the other if it is conscious of the
statutory presumption in favour of preservation and if it
demonstrably applies that presumption to the proposal it
is considering.

50.

In paragraph 22 of his judgment in Barnwell Sullivan
L.J. said this:
“… I accept that … the Inspector's assessment of
the degree of harm to the setting of the listed
building was a matter for his planning judgment,
but I do not accept that he was then free to give
that harm such weight as he chose when carrying
out the balancing exercise. In my view, Glidewell
L.J.'s judgment [in The Bath Society] is authority
for the proposition that a finding of harm to the
setting of a listed building is a consideration to
which the decision-maker must give “considerable
importance and weight””.
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51.

That conclusion, in Sullivan L.J.'s view, was reinforced
by the observation of Lord Bridge in South Lakeland
(at p.146 E-G) that if a proposed development would
conflict with the objective of preserving or enhancing
the character or appearance of a conservation area
“there will be a strong presumption against the grant of
planning permission, though, no doubt, in exceptional
cases the presumption may be overridden in favour of
development which is desirable on the ground of some
other public interest”. Sullivan L.J. said “[there] is a
“strong presumption” against granting planning
permission for development which would harm the
character of appearance of a conservation area precisely
because the desirability of preserving the character or
appearance of the area is a consideration of
“considerable importance and weight”” (paragraph 23).
In enacting section 66(1) Parliament intended that the
desirability of preserving the settings of listed buildings
“should not simply be given careful consideration by
the decision-maker for the purpose of deciding whether
there would be some harm, but should be given
“considerable importance and weight” when the
decision-maker carries out the balancing exercise”
(paragraph 24). Even if the harm would be “less than
substantial”, the balancing exercise must not ignore “the
overarching statutory duty imposed by section 66(1),
which properly understood … requires considerable
weight to be given … to the desirability of preserving
the setting of all listed buildings, including Grade II
listed buildings” (paragraph 28). The error made by the
inspector in Barnwell was that he had not given
“considerable importance and weight” to the desirability
of preserving the setting of a listed building when
carrying out the balancing exercise in his decision. He
had treated the less than substantial harm to the setting
of the listed building as a less than substantial objection
to the grant of planning permission (paragraph 29).”

2.5

Discretion

11.

Of course, even if the court concludes that the inspector may have made an error of
law, the decision to quash is not automatic; it is a matter of discretion. In the ordinary
case, the decision to quash will only be made if the court cannot say that, even
allowing for the error, the decision would inevitably have remained the same. This
approach was recently followed in Europa. In that case, Ouseley J was not satisfied
that, without the error made by the inspector as to the interpretation of ‘mineral
extraction’, the decision would inevitably have been the same. The Court of Appeal
agreed. They held that the judge was entitled to find that the decision might have
been different but for the inspector’s error and thus to exercise his discretion to quash
the decision.
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3. THE APPEAL DECISION
12.

The inspector’s appeal decision in the present case was dated 25 August 2015. For
present purposes, it is necessary only to set out some of the paragraphs under two of
the inspector’s own headings: ‘The setting of heritage assets’ and ‘The overall
planning balance’.

13.

As to the setting of heritage assets, the following paragraphs are relevant:
“31.

In my view the two fields that make up the appeal site
contribute to the significance of the listed Mantley
House Farm complex. In their current undeveloped state
these fields provide an appropriate rural and tranquil
setting for the farm house and the associated former
farm buildings. In previous times there may well also
have been a functional and historical link between the
two as it is likely the fields would have been farmed as
part of the extensive Mantley Farm estate. Consequently
the appeal proposal would damage the rural setting of
the Mantley Farm complex and erode the likely
functional and historical relationship that existed
between the farm and nearby fields. The effect would be
particularly evident from Horsefair Lane as the views of
the Mantley Farm complex sitting within a rural
landscape would be lost.

32.

It is clear from the Illustrative Masterplan for the appeal
site that a real effort has been made to reduce the impact
of built development and disturbance on the farm
complex’s immediate setting. To this end the southwestern part of the site next to the Mantley House Farm
complex would remain undeveloped and be given over
to public open space, whilst the main access road off
Ross Road would be located away from the western
boundary. Furthermore extensive areas of planting are
planned along the edge of the proposed private drives
nearest to the farm buildings to provide a green edge to
the open space and soften the impact of the new
dwellings. I consider that the provision of such a
sizeable open area on that part of the site next to the
Mantley House Farm complex, together with the
associated landscaping, would lessen the impact of the
development on the immediate setting of this group of
listed buildings. However it would not produce a setting
of the same quality and characteristics as currently
exists.

33.

Having regard to the effects of the appeal scheme, the
proposed mitigation and the high threshold required for
‘substantial harm’ I consider that the proposed
development would cause ‘less than substantial harm’
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to the Mantley House Farm complex in terms of the
Framework.”
14.

As to the overall planning balance, the relevant paragraphs are set out below. I have
put the critical parts in bold:
“42.

The Council cannot demonstrate a 5-year supply of
deliverable housing sites and it would appear that the
shortfall may be significant. Consequently all relevant
policies for the supply of housing have to be regarded as
out of date and accorded very limited weight.
Paragraph 14 of the Framework makes it clear that
in such cases planning permission should be granted,
where relevant policies in the development plan are
out-of-date, unless any adverse impacts of doing so
would significantly and demonstrably outweigh the
benefits, when assessed against the policies in the
Framework taken as a whole.

43.

I have identified adverse impacts of the appeal scheme.
In particular I have concluded that the proposal would
detract from the rural character and appearance of
Horsefair Lane. I have also found that by causing ‘less
than substantial harm’ the development would fail to
preserve the special architectural and historic interest of
the Grade II listed Mantley Farm complex and would
harm the significance of Picklenash Court, a nondesignated heritage asset. These findings bring the
scheme into conflict with elements of local and national
planning policy.

44.

I now turn to the weight that should be attached to these
adverse impacts in the overall planning balance. As
regards the adverse impact on the character and
appearance of Horsefair Lane I believe that the visual
harm would be fairly localised and confined to a
particular part of Horsefair Lane. Consequently I attach
only moderate weight to this consideration.

45.

Given the statutory duty as regards listed buildings I am
obliged to give considerable weight to the desirability of
preserving the setting of the Mantley House farm
complex in carrying out the balancing exercise, even
though I have found that the harm would be ‘less than
substantial.’ In my view, however, it is also necessary to
take account of the fact that the appeal scheme provides
for a substantial area of open space on the part of the
appeal site next to the Mantley House farm complex.
Although this would not replicate the current rural
setting of this former farm it would ensure that the listed
buildings continue to sit within an undeveloped area and
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away from other built development. Consequently
whilst attaching considerable weight to the failure of the
scheme to preserve the special architectural and historic
interest of the Grade II listed Mantley House farm I
believe that this needs to be tempered with my finding
that the new setting created would allow the continued
appreciation of these heritage assets within an
undeveloped area.
46.

Similarly the public open space to be created north of
Ross Road would ensure that the non-designated
heritage asset, Picklenash Court, retains an open setting
to the front albeit of a different nature and extent than
currently exists. As a result, taking account of the scale
of this harm and the nature of the asset and its
surroundings, only limited weight should be attached to
the harm to the significance of Picklenash Court.

47.

There are considerable public benefits associated with
the appeal scheme and these need to be given
substantial weight. Paragraph 14 of the Framework
makes it clear that sustainable development has three
dimensions: economic, social and environmental. In my
judgement the proposal would fulfil the economic role
of sustainable development and would contribute to
building a strong, responsive and competitive economy,
by helping to ensure that sufficient land is available to
support growth. There would also be associated
economic benefits in terms of construction jobs,
increased spending in the area, additional Council tax
revenues, and the New Homes bonus. With reference to
the social dimension the scheme would contribute to
boosting housing supply, by providing a range of sizes
and types of housing for the community, including a
sizeable number of acutely-needed affordable housing
units.

48.

As regards environmental considerations Newent is
recognised as a sustainable settlement and considered to
be an acceptable location for accommodating new
development. The appeal site is well located in terms of
accessibility to the various facilities and services in the
town and the development would help to support them.
For longer trips alternatives to the private car are
available with bus services available in the town. The
proposed land to be given over to public open space
would be of recreational benefit and footpath/cycleway
links would be created across the site. There would be
increased opportunities for ecological enhancement and
habitat creation that would not arise if the land were to
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continue in its existing use. In due course a softer edge
to the town would be created than currently exists. The
site is available and it is likely that it could be
developed within the next five years.
49.

It is evident that I have identified adverse environmental
impacts of the appeal scheme. The essential test in
cases such as this is not confined to the assessment of
harm in isolation but rather whether the adverse
impacts identified would significantly and
demonstrably outweigh the benefits, when assessed
against the policies in the Framework taken as a
whole. In this regard I have also identified a
considerable number of economic, social and
environmental benefits that would arise as a result of
the appeal that need to be given substantial weight. In
my judgement the limited number of adverse impacts
identified in this case, and their localised nature, even
when added together, would not significantly and
demonstrably outweigh the benefits, when assessed
against the policies in the Framework taken as a whole.
I therefore find that there are insufficient grounds for
finding against the development and that when taken as
a whole the appeal scheme would constitute sustainable
development.
Consequently
the
Framework’s
presumption in favour of sustainable development
applies.”

4. GROUND 3: DID THE INSPECTOR APPLY THE WRONG TEST?
4.1

The Principal Issues

15.

The principal issues between the parties must be considered against the background of
the matters that are not in dispute. It is agreed that the last bullet point in paragraph
14 of the NPPF (paragraph 7a) above) applies to this case, because the inspector
found that FDDC’s policy was out of date due to their inability to show a 5 year
housing supply. Paragraph 49 of the NPPF was therefore engaged. It is also agreed
that the inspector’s findings in respect of the Mantley House Farm complex, a Grade
II listed group of buildings, related to a designated heritage asset. Finally, it is agreed
that the inspector found that the development proposal would lead to “less than
substantial harm” to the significance of the Mantley House Farm complex.
Accordingly, paragraph 134 of the NPPF, set out at paragraph 7c) above, is, on any
view, directly applicable to this application.

16.

Ground 3 of the s.288 application is in these terms:
“Failure to consider the interaction between NPPF 134 and
NPPF 14, Footnote 9, and applying the wrong test when
balancing the harm and benefits of the development.”
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Essentially, Mr Wadsley (strongly supported by Mr Lewis for SSCLG) contends that,
because the development plan is out-of-date, the presumption in favour of granting
planning permission is disapplied in either of the two separate circumstances
identified in the last bullet point of paragraph 14 of the NPPF (Limb 1 or Limb 2, set
out at paragraph 7(a) above). FDDC and SSCLG submit that Limbs 1 and 2 cover
different possibilities. They argue that, in circumstances where there is a finding of
less than substantial harm to the significance of a designated heritage asset, the harm
has to be weighed against the public benefits of the proposal. Crucially, they say that
this balancing exercise must be carried out in the ordinary (or unweighted) way. They
say that this is the test required by paragraph 134, and that it is the same test required
by Limb 2 of paragraph 14, because paragraph 134 is a policy indicating that
development should be restricted.
17.

Mr Elvin, on the other hand, maintains that paragraph 134 is not a policy indicating
that planning should be restricted, so that Limb 2 does not apply in this case. Further
or in the alternative, he argues that the weighted balancing exercise required by Limb
1 of paragraph 14 should be ‘read across’ to the exercise set out in paragraph 134. He
says that is what the inspector did, and therefore no criticism can attach to his
decision.

4.2

Limb 2 and Footnote 9

18.

Limb 2 of the last bullet point of paragraph 14 of the NPPF disapplies the
presumption in favour of granting planning permission in circumstances where
“specific policies in this Framework indicate development should be restricted.”
Footnote 9 gives examples of those policies. One of those policies is identified as
relating to “designated heritage assets”.

19.

As I have said, the parties disagreed about whether Limb 1 or Limb 2 applied in this
case. In consequence, there was a good deal of argument about whether footnote 9
was intended to be an exclusive list of the policies relevant to the test in Limb 2.
There was also a debate about whether or not each of the paragraphs within the NPPF
which set out the various policies referred to in footnote 9 had to be regarded as a
policy indicating that development “should be restricted”. Mr Elvin went so far as to
say that, unless FDDC/SSCLG could show that each paragraph in the NPPF setting
out every one of the policies noted in footnote 9 amounted to a planning restriction of
some sort, they were bound to lose.

20.

I am not sure that I derived very much assistance from either of these arguments. On
the face of it, footnote 9 cannot be regarded as exhaustive, since it is plain that the
policies which it set out were merely provided by way of example. But that does not
affect the outcome of this case in any event, since “designated heritage assets” is one
of those examples. And as to the second issue, it does not seem to me that either
side’s arguments necessarily stand or fall on showing, either that every paragraph of
the NPPF dealing with the policies in footnote 9 could be said to restrict planning in
one way or another, or that only certain paragraphs within the relevant sections of the
NPPF needed to be restrictive in order for Limb 2 to apply. The first substantive issue
for me is whether paragraph 134, dealing as it does with what happens if there is
finding of a less than significant harm to a designated heritage asset, is a “specific
policy [which] indicates development should be restricted”, an issue I address in
Section 4.3 below.
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21.

However, before coming to that, I think it is worth giving one example of a policy
which is expressly referred to in footnote 9, and which may therefore be regarded as a
policy restricting development within the definition of Limb 2. That concerns the
Heritage Coast. Although this is a policy referred to in footnote 9, the only express
reference to the Heritage Coast in the body of the NPPF comes in the second bullet
point of paragraph 114. This provides that:
“Local planning authority should…maintain the character of
the undeveloped coast, protecting and enhancing its distinctive
landscapes, particularly in areas defined as Heritage Coast, and
improve public access to an enjoyment of the coast.”

22.

I accept Mr Wadsley’s submission that this is a very general statement of policy. But
its inclusion in footnote 9 indicates that the policy is considered to be, even in those
general terms, restrictive. In my view, it can be regarded as a policy indicating that
“development should be restricted” only because the general presumption in favour of
development may not apply in areas defined as Heritage Coast, in consequence of the
operation of paragraph 114. I note, as Mr Wadsley did, that Mr Elvin did not address
this point, although it was expressly raised in Mr Wadsley’s opening submissions.

4.3

Is Section 134 A Policy Indicating That Development Should Be Restricted?

23.

Mr Elvin argued that paragraph 134 was not a restriction on development. Instead, he
said, a restriction within the NPPF was something like paragraph 87, dealing with the
Green Belt, which stipulates that “inappropriate development is…harmful to the
Green Belt and should not be approved except in very special circumstances.” His
argument was that, because there was not such a clear prohibition in paragraph 134,
paragraph 134 should not be regarded as a restriction on development.

24.

I do not accept that submission for four reasons.

25.

First, based on the words used in paragraph 134 in the context of the NFFP as a
whole, I consider that paragraph 134 is a policy indicating that development should be
restricted. Throughout the NPPF, there is a presumption in favour of sustainable
development, and therefore in favour of granting permission. That is the default
setting. However, certain specific policies within the NPPF indicate situations where
this presumption does not apply and where, instead, development should be restricted.
Paragraph 134 is, I think, one such policy.

26.

Paragraph 134 provides for a balancing exercise to be undertaken, between the “less
than substantial harm” to the designated heritage asset, on the one hand, and the
public benefits of the proposal, on the other. The presumption in favour of
development is not referred to and does not apply. Paragraph 134 is thus a particular
policy restricting development. Limb 2 of paragraph 14 applies.

27.

I should add that, although Mr Lewis submitted that it was always SSCLG’s intention
to create this route by which the presumption in favour of development will not apply,
I have had no regard to that submission. It is irrelevant to the true meaning of
paragraph 134 and Limb 2 of the last bullet point of paragraph 14. The policy is a
function of the NPPF itself; not what counsel tell me that the SSCLG intended it to
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say. But in my view, the words used in paragraph 134 plainly constitute a restriction
of development within the normal meaning of the words used.
28.

Secondly, I think that it is appropriate to give the word “restricted” in Limb 2 of
paragraph 14 a relatively wide meaning, to cover any situation where the NPPF
indicates a policy that cuts across the underlying presumption in favour of
development. The alternative is impractical. It is not a sensible approach to the NPPF
for everyone involved in a planning application to comb through each of the policies
referred to in footnote 9, to try and work out which paragraphs under each policy
heading could be said to be unarguably restrictive of development, as opposed to
those which, as a function of their wording, might be regarded as more nuanced. That
is the sort of exercise which Mr Elvin attempts at paragraph 33 of his written
submissions. In my view, it is an approach which runs the risk of construing the NPPF
in an overly-prescriptive way, contrary to the principles set out in Tesco Stores and
Bloor.

29.

At times, such as his submissions on paragraph 133 of the NPPF, Mr Elvin came
close to urging that ‘restricted’ in paragraph 14 should be given the same meaning as
the word ‘refused’. I consider that this would be an incorrect interpretation of Limb
2; I agree with Mr Wadsley that it is significant that the policy could have said
‘refused’, but instead deliberately used the much wider word ‘restricted’.

30.

Thirdly, I consider that Mr Elvin’s approach is not in accordance with the footnote
itself. I have, at paragraphs 21 and 22 above, given the example of the Heritage Coast
within the NFFP. The only reference to that policy in the whole of the NPPF is at
paragraph 114, so the footnote must therefore assume that paragraph 114 is restrictive
of development. In my view it is, but only in the same way as paragraph 134 is
restrictive, in that it is identifying a situation in which the presumption in favour of
development does not apply. To that extent, the wording in paragraph 114 is even
more general than in paragraph 134. But since the NPPF assumes that paragraph 114
is restrictive; a fortiori, so too is paragraph 134.

31.

Fourthly, I have set out at paragraph 7c) above paragraphs 132 – 134 of the NPPF.
They contain different tests: for example, paragraph 133 states that planning
permission for a development which creates significant harm to a designated heritage
asset should be refused, whereas paragraph 134 says that, if the harm is less than
significant, it has to be balanced against the benefits. Yet there is nothing in footnote
9 which seeks to differentiate between those paragraphs or those tests. The footnote
encompasses the entirety of the policy in relation to designated heritage assets, and
therefore includes both paragraphs. Furthermore, as Gilbart J noted in Pugh
(paragraph 9 above), those paragraphs have to be read together. This approach again
supports the proposition that, albeit in their different ways, both paragraph 133 and
paragraph 134 ‘indicate that development should be restricted’.

32.

Accordingly, on a proper interpretation of the NPPF, I consider that the exercise at
paragraph 134/Limb 2 needs to be undertaken when there is less than substantial harm
to the significance to a designated heritage asset. I consider that this conclusion is in
accordance with the principles noted in Sections 2.2 and 2.3 above. Furthermore, on
the face of it, this exercise would seem to involve an ordinary (or unweighted)
balancing of harm and benefits. However, that point too is disputed by Gladman, and
is therefore the second substantive issue which I have to decide.
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4.4

Does Paragraph 134 Import Limb 1?

33.

Further or in the alternative to his submission that paragraph 134 was not a policy
indicating that development should be restricted, Mr Elvin argued that the balancing
exercise in paragraph 134 was not an ordinary one. Instead, he said, the weighted
balancing exercise envisaged in Limb 1 (that is to say, that the adverse effects of
permission would “significantly and demonstrably outweigh the benefits”) should be
imported - or as he put it, ‘read across’ - into paragraph 134. He submitted that there
was no difficulty with interpreting paragraph 134 as importing that weighted test:
indeed, he said, that was in accordance with the NPPF and the presumption in favour
of development and the granting of planning permission.

34.

I do not accept that submission. It seems to me that it is wholly inconsistent with the
words of paragraph 134 itself, which make plain that the balancing exercise is of a
standard type, without any weighting. There is no reason to import the weighted test
from Limb 1 of the last bullet point of paragraph 14 into paragraph 134, when the
words of paragraph 134 can be read entirely satisfactorily without them. Reading
across in this way would be unnecessary and over-complicated. Moreover, without
any signpost of any sort, it would be unwarranted. It would be contrary to the natural
meaning of the words used.

35.

Accordingly, I do not accept that the balancing exercise envisaged in paragraph 134 is
anything other than the ordinary (unweighted) test described by its wording. I do not
consider that the test in Limb 1 can or should be read across in the way submitted.

36.

There is a further point. I accept Mr Lewis’ submissions that, in respect of Limb 1,
the weighted balancing exercise is of broader scope because it involves an assessment
“against the policies in this framework taken as a whole”. Accordingly, the exercise
in Limb 1 is designed to take into account everything, not just the specific policies of
restriction referred to in Limb 2. Again that suggests that Limbs 1 and 2 are different
and separate exercises and there would be no need to read across the test in Limb 1 to
any of the specific policies which restrict planning, referred to in footnote 9.

37.

The two alternative Limbs also make sense as a matter of policy. It means that Limb
2 encompasses the standard balancing exercise in circumstances where there is a
policy of restriction on development. But if the result of that standard balancing
exercise comes down in favour of development, notwithstanding the restriction, then
it is rational that the broader review under Limb 1, where the whole of the NPPF is
considered, should be a weighted exercise, so as to give impetus to the presumption in
favour of development.

4.5

The Presumption in Favour of Preserving Listed Buildings

38.

I have set out in Section 2.4 above the law relating to heritage assets, including the
extract from the judgment in Forge Field. This makes plain, amongst other things,
that, when a development will harm a listed building or its setting, the decision-maker
must give that harm considerable importance and weight. That harm alone gives rise
to a strong presumption against the grant of planning permission. This is of course
linked to the SSCLG’s duty under s.66 of the Planning (Listed Buildings and
Conservation Areas) Act 1990 identifying the requirement on the part of the local
planning authority or the SSCLG “shall have special regard to the desirability of
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preserving the building or its setting or any features of special architectural or historic
interest which it possesses.”
39.

It is plain that the inspector in this case was aware of the considerable weight and
importance to be given to the desirability of preserving the setting of the Mantley
House Farm complex: see paragraph 45 of his decision. But I consider that the
appropriate place for that considerable weight to be applied was as part of the
ordinary balancing exercise under paragraph 134 of the NPPF. Because the inspector
did not undertake the ordinary balancing exercise required by paragraph 134, it
follows that the considerable weight to be given to the preservation of listed buildings,
let alone the presumption against granting permission in such situations, has been at
best diluted, and at worst, lost altogether.

40.

I note that the inspector himself says that considerable weight has to be given to this
issue “in carrying out the balancing exercise”. But since the balancing exercise that
he undertook was only the weighted balancing exercise under Limb 1, and not the
ordinary balancing exercise under Limb 2/paragraph 134, there is a very real risk that
the important guidance in Forge Field was not fully followed.

41.

For these reasons, I can see why (albeit very late) Mr Lewis prayed in aid the
submission that the SSCLG’s obligation in respect of listed buildings could only
properly be discharged if paragraph 134 and the Limb 2 exercise was undertaken in
the way I have indicated. Whilst Mr Elwin was entitled to complain that this point
had not been in Mr Lewis’ skeleton argument, it did seem to me to be a matter which
was of some importance and therefore fell to be considered by the court. In any event,
I consider that it was foreshadowed at paragraphs 54-57 of Mr Wadsley’s skeleton
argument. Having considered the issue, I agree with Mr Lewis and Mr Wadsley that it
does provide further support for FDDC/SSCLG’s case on Ground 3.

4.6

Other Decisions

42.

Both sides endeavoured to support their respective positions by reference to other
appeal decisions, whether they were decisions by planning inspectors or decisions by
the SSCLG expressly agreeing or confirming the approach of the planning inspector.
We looked principally at three of these, concerning proposed developments at:
(a)

Highfield Farm, Tetbury, Gloucestershire (APP/F1610/A/11/2165778);

(b)

New Haine Road, Ramsgate, Kent (APP/Z2260/A/14/2213265);

(c)

The Hawthorns and Keele University Campus, Keele, Newcastle-Under-Lyme
(APP/P3420/A/14/2219380; APP/P3420/E/14/2219712).

In each of these cases, the SSCLG had written agreeing with the conclusions of the
relevant inspector.
43.

I was not persuaded that the decision in relation to Highfield Farm was of any
particular relevance because there the restriction on development applied under Limb
2 of paragraph 14 was in respect of Areas of Outstanding Natural Beauty. I accept
that the restrictions on development set out in the NPPF relating to such Areas are, on
any view, clear-cut.
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44.

As to the decision in relation to Ramsgate, it seems to me that that is of some
assistance because, at paragraph 118 of his decision, the inspector concluded that the
harm was outweighed by the significant benefit of the development. That was
undertaken as an ordinary Limb 2 balancing exercise, even if it is not recorded in
those terms. Having found that the presumption in favour of development was not
switched off as a result of the Limb 2 exercise, the inspector properly applied the
weighted test in Limb 1, and concluded that there were no adverse impacts that
significantly and demonstrably outweighed of the benefits of the development.

45.

However, by far the clearest application of Limbs 1 and 2 of paragraph 14 of the
NPPF can be found in the decision relating to the University of Keele. In that case the
SSCLG expressly agreed with the inspector’s conclusions at paragraphs 265-276. At
paragraphs 266-268, the inspector said as follows:
Framework
establishes
that
sustainable
“266. The
development should be seen as a golden thread running
through both plan-making and decision-taking.
Paragraph 49 advises that housing applications should
be considered in the context of the presumption in
favour or sustainable development. However it goes on
to say that relevant policies for the supply of housing
should not be considered up-to-date if the Council
cannot demonstrate a 5 year supply of deliverable
housing sites. That is the case here and in such
circumstances the housing supply policies in the LP are
not up-to-date, including those relating to the location
of housing. The weight to be given to the policy
conflict is therefore reduced. In such circumstances the
relevant policy comes from Paragraph 14 of the
Framework. Paragraph 14 contains two limbs and it is
clear from the word “or” that they are alternatives.
267.

The first limb requires a balance to be undertaken
whereby permission should be granted unless the
adverse impacts significantly and demonstrably
outweigh the benefits, when assessed against policies in
the Framework as a whole. The second limb indicates
that the presumption should not be applied if specific
policies indicate development should be restricted. If
the Secretary of State does not agree with my GB
conclusion, the second limb would apply. Footnote 9
however gives other examples, including those policies
relating to designated heritage assets. I have concluded
under Consideration Three that the proposal would be
harmful in these terms. There was some debate about
whether the restriction applies only to cases of
substantial harm under Paragraph 133.

268.

However the Council makes a persuasive point that
Footnote 9 refers to policies in the plural, which would
mean the inclusion of circumstances where there is less
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that substantial harm as well. It seems to me that if the
second limb was only expected to apply to heritage
assets where there was substantial harm it would have
said so. Whilst Paragraph 133, albeit that this is more
stringent as one would expect. In the circumstances the
presumption doe not apply in this case and it is
necessary to balance benefits and harms in accordance
with Paragraph 134 of the Framework...”
46.

In my judgment, this decision applies Limbs 1 and 2 in the last bullet point of
paragraph 14 in precisely the way I would have expected. I accept that the SSCLG’s
endorsement of this decision is consistent with the approach that he now takes in
agreeing with FDDC that, in this case, in respect of Ground 3, the inspector erred in
law. Beyond that, it does not seem necessary for me to go.

4.7

Conclusions

47.

For these reasons, I am satisfied that the inspector erred in law in not adopting the
same approach as the inspector in the Keele University case. The last bullet point in
paragraph 14 meant that the presumption in favour of planning permission was to be
dis-applied in two separate situations. Both Limbs had to be considered. In this case,
because of the harm to the designated heritage assets, Limb 2 fell to be considered
first. The appropriate test was the ordinary (unweighted) balancing exercise
envisaged by the words in paragraph 134. Nowhere did the inspector carry out that
exercise. He only undertook the weighted exercise in Limb 1. He therefore erred in
law.

5. DISCRETION
48.

Of course, I would not quash the inspector’s decision, despite the fact that both FDDC
and the SSCLG wish me to do just that, if I considered that, allowing for the
correction of the error, the inspector would have come to the same conclusion
(Section 2.5 above). However, I cannot be satisfied that the inspector would have
reached the same conclusion. There are three reasons for that: one general and two
particular.

49.

In general, it is always difficult to say that a decision-maker who applied the wrong
test in law would inevitably have reached the same conclusion even if he had applied
the right test. That is particularly so where, as here, the test in Limb 1 is weighted
very firmly in favour of the benefits of development, whilst the ordinary test in
paragraph 134 is not. It is a bit like comparing the test to be applied in a criminal case
and the test to be applied in a civil case. The results may be the same; but it is
difficult to be sure that they would inevitably be the same.

50.

The first particular reason why I cannot be sure that the same result would eventuate
is set out in paragraphs 38-41 above, in connection with listed buildings. The
considerable weight to be given to the harm done to the Mantley House Farm
complex in an ordinary planning balancing exercise may make a critical difference.

51.

The second arises from paragraphs 41-49 of the decision, where the inspector makes a
number of findings of harm to which he attaches weight of various kinds. Thus he
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attaches moderate weight to the adverse impact on character and appearance of
Horsefair Lane (paragraph 44 of the decision); considerable weight to the desirability
of preserving the setting of the Mantley House Farm complex (paragraph 45); and
limited weight to the harm to the non-designated heritage asset, Picklenash Court
(paragraph 46). Against those matters, the inspector identifies a number of
considerable public benefits in paragraphs 47 and 48. It is not difficult to see why he
concluded that the adverse impacts would not significantly and demonstrably
outweigh the benefits. But it is impossible to be sure that, as part of an ordinary
balancing exercise, the harm he identified would not outweigh the benefits.
52.

Accordingly, like the court in Europa, I cannot be sure that this error of law made no
difference to the outcome. It may have made no difference; equally, it may have
made a significant difference. For those reasons therefore, in the exercise of my
discretion, it is proper to quash the decision on Ground 3. I reiterate that, for the
reasons noted above, I have not considered Grounds 1, 2 and 4 of the application to
quash the appeal decision.

52

